IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTWUN ECHOLS : ClVIL ACTI ON
Plaintiff
V.

ARTHUR PELULLO &

BANNER PROMOTI ONS, | NC. ; NO. 03-1758
Def endant s
Newconer, S. J. June , 2003

OP1 NI ON

Presently before the Court is the Defendants’ Mdtion to
Dismss for Lack of Subject Matter Jurisdiction and the Parties’
cross-notions for partial summary judgnment. For the reasons set
forth in the followi ng, Defendants’ Mtion to Dismss is denied,
Plaintiff’s Mdtion for Partial Summary Judgnment is granted and

Defendant’s Cross-notion for Partial Sunmary Judgnent is denied.

BACKGROUND
Plaintiff, Antwun Echols, is a thirty-one (31) year old
pr of essi onal boxer who is currently ranked by two of the three
wor | d-wi de professional boxing sanctioning bodies as the top

contender in the super-m ddl ewei ght division. |In Novenber of



1999, Plaintiff entered into an exclusive pronotional agreenent
(“agreenent”) with Defendants, Arthur Pelullo and Banner
Pronmotions, Inc. Plaintiff now seeks injunctive relief declaring
t he agreenment unenforceable. |In addition, Plaintiff brings
several other clains seeking reinbursement for funds to which he
clains he is entitled under a “step-aside” agreenent. Plaintiff
al | eges these funds were fraudulently w thheld by Defendants.

The instant cross-notions for sunmary judgnent concern
the validity of the agreement. The parties differ on whether the
agreenent is sufficiently definite so as to be enforceable. At
the core of this dispute are two clauses contained in the
agreenent. They read as foll ows:

6. Your purse for all bouts covered by this agreenent
shall be structured as follows (a) non tel evision, not |less than
$ 7,500.00 (b) Univision, not less than $ 10, 000.00 (c)

Tel emundo, not less than $ 10,000.00 (d) ESPN 2, Fox Sports or
smal | pay-per-view, not |ess than $ 20, 000.00 plus $ 10, 000. 00
trai ni ng expenses. (e) HBO AFTER DARK as a challenger or in a non
title bout, not less than $ 45,000.00 plus $ 10, 000.00 training
expenses. (f) HBO AFTER DARK as a Wrld Chanpion not less than $
80, 000. 00 plus $ 10,000.00 training expenses. (g) HBO as a
chal l enger or in a non-title bout, not |ess than $ 50, 000.00 plus
$ 10, 000. 00 training expenses. (h) HBO as a Wrld Chamnpi on, not

| ess than $ 125,000.00 plus $ 15, 000. 00 traini ng expenses.

8. If during the course of this Agreenent Boxer shoul d
| ose any bout, Banner shall the [sic] right but not the
obligation to rescind this Agreenent or the purses set forth in
paragraph (6) shall be subject to renegotiation.



Less than a nonth after entering this agreenent, Plaintiff | ost
his first bout to Bernard Hopkins. The Defendants have indicated
no desire to rescind the agreenent. Nor have they nade any
effort to renegotiate the m ninmum purse bid anounts as provi ded
in paragraph 6. Instead, in a February 24, 2003, letter to
Plaintiff’s agent, the Defendants have taken the position that
the parties are to negotiate purse anmobunts on a bout - by- bout
basis with no m ni mrum purse anounts |ike those provided in
paragraph 6. The Plaintiff argues that w thout m ninmum purse
anounts the agreenent is indefinite and, therefore,
unenforceable. The agreenent provides that it shall be governed
and construed “under the |aws of the state of Del aware.”

On April 2, 2003, this Court denied Plaintiff’s request for
a tenporary restraining order to enjoin Defendants from
representing himin an upcom ng Wrld-title bout. On June 3,
2003, this Court granted Defendants’ Mtion to Dismss
Plaintiff’s Muhammad Ali Boxing Reform Act (15 U S.C. 8§ 6301 et
seq.) claim In Defendants’ instant Motion to Dismss, the
Def endants assert that because this Court dism ssed Plaintiff’'s
cl ai munder the Muhammad Ali Act, this Court no | onger has

subject mater jurisdiction to consider Plaintiff’s case.



DI SCUSSI ON
l. Def endants’ Motion to Dism ss for Lack of Subject Matter
Jurisdiction

In the wake of this Court’s dismssal of Plaintiff’s
Muhanmmad Ali Act Claim the Defendants attenpt to | and a knockout
punch by arguing that the Court’s dism ssal of the Ali Act claim
resulted in a loss of subject matter jurisdiction. Defendants’
efforts anount to nothing nore than a swwng and a mss. Wile it
is true that the Court’s dism ssal of Plaintiff’s Mihanmad Al
Act C ai mdestroyed federal question jurisdiction, it did nothing
to conprom se the presence of diversity jurisdiction. In
addition, if necessary, this Court is able to nmaintain
jurisdiction under the Declaratory Judgnment Act, 28 U S.C. 8§
2201.

A Di versity Jurisdiction

Diversity jurisdiction requires conplete diversity
anong the opponents and an anmount in controversy in excess of
$75,000. 28 U.S.C. § 1332. Wen considering suits involving
clainms for injunctive relief the anbunt of controversy is
nmeasured by the value of the right asserted by the plaintiff.

Col unbia Gas Transm ssion Corp. v. Turbeck, 62 F.3d 538, 539 (3d

Cr. 1995). 1In the case at hand, the Plaintiff seeks to nullify



the parties’ agreenment. The agreenent calls for at |east three
fights a year for which Plaintiff wll be paid (pursuant to
paragraph 6) no | ess than $30,000 per fight. Therefore, without
even consi dering any ot her possible earning potential under the
agreenent, its value to Plaintiff is, at a mninmm $90, 000 per
year. Wth, at least two years renmining in the agreenent,! the
total value to Plaintiff is in excess of $180,000, an anount far
greater than the $75, 000 requirenent.

Wiile this anal ysis seens clear enough, the Court is m ndful
of the Defendants’ contention that the purse anpunts in paragraph
6 no | onger apply and, therefore, the Defendants nay argue that
the foregoing analysis is inaccurate. Therefore, the Court wll
enploy the following alternate nmethod of analysis. By
Def endants’ own adm ssion, Plaintiff was paid $170, 000 under the
agreenent in 2000, $145, 000 under the agreenent in 2001 and
$70, 000 under the agreenent in 2002.2 Therefore, even after the
Def endant s stopped honoring the purse mninuns in paragraph 6, on
average, Plaintiff earned $128,334 per year. Under this

anal ysis, the value of the agreenent to Plaintiff is, at |east,

! The agreenent provides for an additional year to be added to its duration in
the event the Plaintiff challenges for or wins a Wrld Title.

2 Plaintiff earned these anpbunts after his first |oss under the agreenent and,
therefore, subsequent to the applicability of the renegotiation clause

cont ai ned i n Paragraph 8.



$256,668. There can be no split decision here, the anpunt in
controversy requirenent has clearly been net.

Plaintiff is a resident of lowa. Defendant Pelullo is
a Pennsyl vani a resident. Defendant Banner Pronptions Inc. is a
Del awar e corporation with a principle place of business in
Pennsyl vania. The conplete diversity requirenent of 28 U S.C. §
1332 has been nmet. Because the anbunt in controversy is nore
t han $75, 000 and because the diversity requirenent has been net,
this Court has diversity jurisdiction.

B. Decl aratory Judgnment Act

In addition to diversity jurisdiction, this Court has
the power to exercise jurisdiction over Plaintiff’s clains under
t he Decl aratory Judgnment Act, 28 U.S.C. 8§ 2201. Exercise of this
Court’s power to assert jurisdiction under the Declaratory
Judgnent Act is appropriate here. However, because diversity
jurisdiction is present this Court need not assert jurisdiction

under the Act.

Il. The Parties’ Cross-clains for Partial Summary Judgnent
A Summary Judgnent St andard
In order to succeed on a notion for summary judgnent, a

movant nust show that the factual record is devoid of any genui ne



issue as to material fact. Fed.R Gv.P. 56(c). A genuine issue
of material fact exists when the record would permt any
reasonabl e fact finder to find in favor of the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). In

consi dering such a notion, a court nust view the evidence in a

light nost favorable to the non-nmoving party. Dici v. Com O

Pa., 91 F.3d 542, 547 (3d Cir. 1996). Because no genui ne issue
of material fact remains with regard to the parties’ notions for
partial summary judgnent, this Court is able to grant summary

judgnent in this matter



C. Di scussi on
When the Plaintiff lost his first bout while fighting under the
ternms of the agreenent, the Defendants had the right to rescind
the agreenment, or, “the purses set forth in paragraph (6) shal
be subject to renegotiation.” The Defendants clearly chose not
to rescind the agreenent. This is evident based on the eight
bouts the parties have entered into since Plaintiff’s first | oss.
They al so chose not to renegotiate the purse mninuns in
paragraph 6. Instead, in a February 24, 2003, letter to
Plaintiff’s agent, the Defendants took the position that each
bout woul d be subject to negotiation wi thout the benefit of purse
m nimuns as set forth in
paragraph 6. The |anguage giving rise to this dilenma is
undoubt edl y anbi guous. It is unclear whether the agreenent gives
the Defendants the ability to | eave the purse mninuns at their
current levels, an unlikely option for the Defendants, or,
whet her they nust be renegotiated after Plaintiff’s first |oss.
In addition, it is unclear whether the Defendants were required
to notify the Plaintiff and renegotiate the mninmuns all at once
or whether they were to be renegotiated on a bout-by-bout basis.
Regar dl ess, under any conceivable interpretation the sane

i ssue arises, that is, whether the agreenent is sufficiently



definite so as to be enforceable.
It is this question that the Court nust now address.
“I't is a fundanental precept of contract |law that the
terms of a contract nust be reasonably certain in order to be

enforceable.” Mddle States Drywall, Inc. v. DVS Properties-

First, Inc., 1996 W. 453418, *7 (Del.Super. 1996). “The terns of

a contract are reasonably certain if they provide a basis for
determ ning the existence of a breach and for giving an

appropriate remedy.” 1d. guoting Restatenent (Second) of

Contracts , 8 33 (1981). “The general rule is that price is an
essential ingredient of every contract for the transfer of
property or rights therein or for the rendering of services.”

Rai sl er Sprinkler Co. v. Autommtic Sprinkler Co. of America, 171

A 214, 219 (Del.Super. 1934). The Defendants’ decision not to
honor the purse m ninuns but rather to “renegoti ate” themrenoved
any nention of price fromthe agreenent. Therefore, the parties
are left to renegotiate a purse w thout any basis for doing so.
Subsequently, it becones difficult for a court to determ ne

whet her a breach has taken place and inpossible to conceive of an
appropriate renedy in the event of such a breach. The parties’

agreenent is indefinite.



The essence of the parties’ agreenent after Plaintiff’s |oss
becane a contract to enter into a future contract. “[T]o be
enforceable, a contract to enter into a future contract mnust
specify all its material and essential ternms, and | eave none to
be agreed upon as the result of future negotiations.” RGC

International Investors, LDC v. G eka Energy Corp., 2000 W

1706728, *12 (Del.Ch. 2000), gquoting Raisler Sprinkler Co. V.

Automatic Sprinkler Co. of Anmerica, 171 A 214, 219 (Del. Super.

1934). Cearly, the parties’ agreenent fails to adhere to this
requi renent. Moreover, an essential termto be incorporated into
the final contract is lacking. Such an arrangenent is not

enforceable. Hazen v. Mller, 1991 W 244240 (Del.Ch. 1991). As

the Raisler Sprinkler Court indicated, “an agreenent that

[parties] wll in the future make such contract as they may then
agree upon anounts to nothing. So, to be enforceable, a contract
to enter into a future contract nust specify all its material and
essential ternms, and | eave none to be agreed upon as the result

of future negotiations.” Raisler Sprinkler, 171 A at 219.

The Defendants’ contention that the agreenent is
sufficiently definite based on the requirenment that the parties
negotiate in good faith is unpersuasive. Wile such a

requi renment may offer a court an indication as to whether or not

10



a breach has taken place it does little to allow a court to
formul ate an appropriate renmedy. |In addition, such an argunent
overl ooks the long standing requirenment that price is an
essential ingredient of every contract. Furthernore, Defendants’
contention that the agreenent is definite based on the parties’

past performance i s unconvincing and | acks supporting casel aw

AN APPROPRI ATE ORDER W LL FOLLOW

Cl arence C. Newconer, S.J.

11



12



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ANTWUN ECHOLS : ClVIL ACTI ON
Plaintiff
V.

ARTHUR PELULLO & :
BANNER PROMOTI ONS, | NC. : NO. 03-1758

Def endant s

ORDER

AND NOW this day of June, 2003, for the reasons set

forth in the acconpanying Opinion, it is hereby ORDERED t hat:
1. Def endants’ Mdtion to Dismss is DEN ED
2. Plaintiff’s Mdtion for Partial Summary Judgnent
CGRANTED;
3. Def endants’ Motion for Partial Summary Judgnent
DENI ED.
In accordance with the above, it is further ORDERED
that judgnment be entered in favor of the Plaintiff and agai nst
t he Def endants on Count | of the Conplaint.

AND I'T I S SO ORDERED.

is

is

Cl arence C. Newconer, S.J.



